Sanctions Board Decision No. 137
(Sanctions Case No. 610)

Date of issuance: Jun®9, 2022

IDA Credit No. 5587KE
SCFSREP Grant No. TFOA0579
Republic of Kenya

Decision of the World Bank Group' Sanctions Board imposingsanctiors of debarment with
conditional release

he Responderkirm for fraudulent practices and

Nt practice.

1. The Sanctions Board convened idune 2022 as a panel composed of
John RMurphy PanelChair),Cavinder Bul] andEduardo Zuletao reviewthis caseNeither he
Respondestnor theWorld Bank Group’s Integrity Vice Presidency (“INTf@questdahearingi301 Tw 84a]
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ii.  Explanation submitted by the
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7. On March 2, 2017,the project implementatiomnit issued bidding documents (the
“Bidding Documents”)for the Supply of Line Hardwares, Installation and Commissioning of
Extensions of MV Lines, LV Single Phase Lines and Service Cables for Electrification Program
(the“Tendet). The Tender was divided into six lofche Responderfiirm, in a joint venture with
arothercompany (together, thel6int Venturg), submitted bids on all six lots (the “Bidsih

April 20, 2017.The bint Venturewas awarded Lst3 and 5, and signedhe corresponding
contracts on November 9, 2017.

8. INT alleges that the Respondsfdiled to disclosgin at least four Bidscommissions paid
or to be paid in connection with the Tend&NT further alleges that the Respondent Firm
submittedfalse financial docuentsin at least fouBids, and false past experience claimsat
least five Bids

V. APPLICABLE STANDARDS OF REVIEW

9. Standard of proof: Pursuant to Section IlI.A, symaragraph 8.02(b)(i) of the Sanctions
Procedures, the Sanctions Board determines whether the evidence presented by INT, as contested
by a respondent, supports the conclusion that it is “more likely than not” that the respondent
engaged in a sanctionable practice. Section Ill.A;maragraph 8.02(b)(i) defines “more likely

than not” to mean that, upon consideration of all the relevant evidence, a preponderance of the
evidence supports a finding that the respondent engaged in a sanctionable practice.

10. Burden of proof: Under Section Ill.A, sulparagraph 8.02(b)(i) of the Sanctions
Procedures, INT bears the initial burden of proof to present evidence sufficient to establish that it
is more likely than not that a respondent gyaghin a sanctionable practice. Upon such a showing

by INT, the burden of proof shifts to the respondent to demonstrate that it is more likely than not
that its conduct did n@mount to a sanctionable practice.

11. Evidence: As set forth in Sectiofil.A, sub-paragraph 7.01 of the Sanctions Procedures,
formal rules of evidence do not apply; and the Sanctions Board has discretion to determine the
relevance, materiality, weight, and sufficiency of all evidence offered.

12.  Applicable definition of fraudulent practice: The Financing Agreement and the Grant
Agreement both reference the World Bank’s Guidelines: Procurement of Goods, Works, and Non-
Consulting Services under IBRD Loans and IDA Credits and Grants by World Bank Borrowers
(January 2011, revised July 2014) (the “July 2014 Procurement Guidelines”). iditimgB
Documents reference the World Bank’s Guidelines: Procurement of Goods, Works, and Non-
Consulting Services under IBRD Loans and IDA Credits and Grants by World Bank Borrowers
(January 2011) (the “January 2011 Procurement Guidelines”), and set out a definition of
“fraudulent practice” consistent with the common definition in the January 2011 and July 2014
Procurement Guidelines. Paragraph 1.16(a)(ii) of each version of these Guidelimnes @efi
“fraudulent practice” as “any act or omission, including a misrepresentation, that knowingly or
recklessly misleads, or attempts to mislead, a party to obtain a financial or other benefit or to avoid
an obligation.” A footnote to this definition exgahs that the term “party” refers to a public official;
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the terms “benefit” and “obligation” relate to tpeocuremenprocess or contract execution; and
the “act or omission” is intended to influence the procurement process or contract execution.

V. PRINCIPAL CONTENTIONS OF THE PARTIES

A. INT’s Principal Contentions in the SAE

13.  Fraud allegation 1: INT alleges thatin the Bids for Lots 2, 4, 5, and the Respondest
knowingly or recklesslengaged ira misrepresentatiohy failing todisclose paymestmade or

to be maddo a consultant (the “Consultantty iconnection with the TenddNT argues that the
Respondent Individual signed both the consultancy agreement with the Consultant
(the“Consultancy Agreement”) and the Bistating that no commissions were paid or were to be
paidin connection with the Tender

14.  Fraud allegation 2: INT alleges that the Responddfitm knowingly submittedfalse
financial statements in its Bids for Lots 1, 4, 5, and 6.

15.  Fraud allegation 3: INT alleges thatin theBids for Lots 1, 2, 4, 5, and 6, the Respondent
Firm knowingly submitted documentalsely claiming that theRespondent Firnhad prior work
experience withihree differenentities

16.  Sanctioning factors: INT assertsthat aggravation is warranted for the repetition of
fraudulent actsWith respect to mitigating factors, INT contends that the Respondents cooperated
by providing documents and replying to follay requests, albeit with some of their responses
contradicing evidenceln addition, INT submits that the Respondent Firm indicated its plans to
implement a compliance program.

B. The RespondentsPrincipal Contentions in the Explanation and the Response

17.  Fraud allegation 1: The Respondestacknowledgethat theBids misrepreseptl the
commissions paid to the Consultabuit assert that the Respondent Individual neither knowingly
nor recklesslymade these misrepresatibns The Respondents argue that the Consultant had left
out information regarding itsommissions and that the Respondent Individual reliedfomaer
employee of the Respondent Fifthe “Former Employee”) tasked witthecking theBids for
accuracy The Respondents further assert that the nondiscloswenuhissions did not impact
the Bids because this information was not part of bid evaluatibre. Respondents nevertheless
highlight their understanding of the need to preserve the integrity of the bid prandsdaim that

this was the reason why they voluntarily reported the existence of the Consultant to INT.

18.  Fraud allegation 2: The Responderfirm acknowledgeghat the financial statements
included in its Bids were false and that it had never engtogdam that purportedly performed
the audit (he “Auditing Firm”). However, he Respondent Firm contends that it did not knowingly
or recklessly submit tlse false documend. Rather, the Consultant submittedsén@ocuments
without the Respondent Firm’s knowledgeconsent andthe Former Employee neglected his

6 January 2011 Procurement Guidelingara. 1.6(a)(ii), n.21; July 2014 Procurement Guidelines, pdrd6, n.21.
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dutyto verify themgcontrary tdhis supervisor’s instructions asdmpany policyThe Respondent
Firm further argues that it was the Consultant thatehfidancial incentive to submit these false
financial statements

19. Fraud allegation 3: The Respondent Firnacknowledges that th@ast experience
documentsncluded in its Bids were falsand subm#gwhat it claims to béheauthentic documents
providedto the ConsultantHowever, the Respondent Firm argues that it did not knowingly od not
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A. Evidence of Fraudulent Practices

23. In accordance with thdefinition of “fraudulent practice” under the Janu&911 and

July 2014Procurement Guidelines, INT bears the initial burden to prove that it is more likely than
not that the Respondex(i) engaged in an act or omission, including a misrepresentation, (ii) that
knowingly or recklessly misled, or attempted to mislead, a party (iii) to obtain a financial or other
benefit or to avoid an obligation.

1. Fraud allegation hgainst the Respondentslleged misrepresentation of
commissions paid

a. Act or omissionincluding a misrepresentation

24. Based on the parties’ statements, there is no dispute thRe#pondenFirm hired the
Consultant to assist witthe Tender the Respondentndividual signed he Letters of Bid for
Lots 2, 4, 5, and 6 that were submittedthe Joint Venture; and
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of text within a voluminous set of documents, &lsb because he was disctied by hisvedding
preparationsThe Respondents blame the Consulfantthe misrepresentation and tRermer
Employeefor his failure to check thaccuracy of the documents contraryhis supervisor’s
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In a separatecommunication sent by the Respondents to, 1€ Respondent Individualso
acknowledged and expressed regret fookersightand failure to go through the Bids in detail.

30. Based on the foregoing)eé Sanctions Board finds thilie Respondents knowingly, or at
least recklessly, engaged in a mispresentatidaibyg to disclose commissions paid or to be paid
to the Consultant.

c. To obtain a financial or other benefit or to avoid an obligation

31. INT asserts that the Respondents’ misrepresentation wasimad@onseo a request for
informationrequired by the Blding Documentsin their defensehie Respondents argue that their
unintentional misrepresentation did not and could not have altered the outcitraBe$pondent

Firm's Bid. The Sanctions Board has previously found sufficient evidence of intent to obtain a
financial or other benefit or to avoid an obligation where the record showed that misrepresentations
—including the failure to disclose information — were made in response to a tendegment'

The Sanctions Board has affirmsdch inference of intentrespective of the bid requirement’s
actual significance or impact, or teabjective assessment theregfthe biddef! As discussed

in Paragrapl25, the Bidding Documents required the Joint Venture to disclose any commissions
gratuities or fees
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including statements by third parties that were named in or supposedly tbsuadleged
fraudulent document® and the respondents’ own acknowledgméntslere, the Respondent
Firm admits tahe falsity of the audited financial statemesiibmittedas part of its Bid$or Lots
1, 4,5, and 6The Respondent Firm expressly states that it has nevendldaihe Auditing Firm
that purportedly prepared the Respondent Firm’s financiédteaments Consistent with the
Respondent Firm’s own statements, the record contains a communication from thegAtict
explicitly stating that the Respondent Firm is not among the igdfirm's clients. TheSanctions
Board therefore,finds that it is more likely than not that the audit@thncials statements
submitted by the Joint Venture were falsified, thus constituting a misrepresentation

b. That knowingly or recklessly misled, or attempted to mislead, a
party

34. INT asserts that thRespondentEirm knowingly, or at least recklesslgpmmitted the
misrepresentationAccording to INT, he handwritten initials of the Respondémdividual and

the date stamp of the RespondEmin appear on almost every page of the fials, including

the false financial statemenfBhe Respondent Firralamesthe Gnsultant for including these
false documentseaspite having beesupposedlygiven the correct oneandthe Former Employee

for neglecting to monitor the Consultant’s activities contrary to his supervisor’s clear instructions
The Responderitirm furtherexplairs thatthe Respondent Individual could not hageiewed or
initialled more than 6,000 pages$the Bids, and that tHeespondet Firm had given its date stamp

to the Consultanbnly to facilitate the stamping of all the documents at the Consultant’s premises.

35. The record shows that tl@onsultancy Agreement tasked the Consultant to “[sJubmit the
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communications from these three entities, each denying the veracitypaisiexperierce claims
and the authenticity of thelocuments submitted by the Joint Ventufbe Sanctions Board,
therefore, finds that it is more likely than not tha Respondent Firm submitted faiser work
experience documents, thus engaging in a misrepresentation

b. That knowingly or recklessly misled, or attempted to mislead, a
party

40. INT arguesthat the Respondentirm knowingly, or at least recklesslgpmmitted the
misrepresentation. According to INT, tRespondenindividual has been with theRespondent
Firm throughout the period covering all the claimed project experiéNdefurther contends that,
contrary to the Respondents’ claims that they never reviewed the final tBed&espondent
Individual’s handwritten initials and thRespondenEirm’s date stamp appear on almost every
page of the Rls.
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43.  For the foregoing reasons, the Sanctions Board finds that it is more likely than not that the
RespondenEirm’'s employeesknowingly, or at least recklesslgngagedn a misrepresentation
by submitting false past experience documents

c. To obtain a financial or other benefit or to avoid an obligation

44. The Sanctions Board has previously found thaspondent’s submission of forged or
misleading documents showirtge respondent’s past experieneeere more likely than not
intended to showcase the respondent’s capacity to perform the necessary tasks and thereby enable
it to qualify and win the contrac¢f. As discussed in ParagrapBg-39, the Respondent Firm
submitted the false completion certficatesesponse to thBidding Documentsrequiranent to
submitpastwork experiencelocuments showing thedders’qualifications The Sanctions Board

notes theRespondent Firfa defensethat it was the Consultant that had a financial interest in
submitting the false documeni&he Sanctins Board findsio merit in thisargumentwhich even

if true, would not negate the fact that the past experience documergsubmitted to enable the

Joint Venture to qualify for and win the contrad&scordingly, the Sanctions Board finds that it

is mae likely than not that the Respondent Firm’s employees made the misrepresentation in order
to obtain a benefit.

B. The RespondentFirms’s Liability for the Acts of Its Employees

45.
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of their employmentNothing in the record suggests tlaaty of these employeestedout of any
motive other than to see the Respondelirm’s interests

47.  With respect to theogue employee defense, tBanctions Board notekat the burden of
proof lies with the respondeht In this caseie Sandbns Board finds thahe Respondents have
failed to meet tis burden.The record contains an affidavit executed by the Former Employee’s
supervisoy who claims to haveeminded the Former Employee on several occasmnsonitor
activites relating to the TendeHowever, there appears to be no contemporaneoigerce
demonstratingadequateontrols and supervision. Thus, the Sanctions Board findsihdé the
Respondent Firm hadomeinternal controls in place at the time of the misconduct, there is
insufficient evidence showing that these controls had beencedfor a meaningful way.

48.
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management’s participation in the miscondube Sanctions Board finds sufficient basis to
a
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measures to address the misconduct engaged in on its behalf, including taking appropriate
disciplinary and/or remedial steps with respect to the relevant empbuyest, or representative.”

The Sanctioning Guidelines add that “[t]he timing of the action may indicate the degree to which
it reflects genuine remorse and intention to reform, or a calculated step to reduce the severity of
the [sanction].” The SanctiorBoard has previously granted mitigation this basis where the
record included documentary evidence that the respondent had undertaken internal disciplinary
action against participants in the miscondiidin this casethe Respondents assert that they
dismissed the Former Employee
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Neverthelesgshe Sanctions Board concludes tbamemitigationis appropriate under this factor.

This finding is made based on the written record before the Sanctions Board, and therefore without
prejudiceto any future assessment that the @&y conducto more fully evaluate the adequacy

and implementation of integrity compliance measures taken by the Resmondent

d. Cooperation

63.  Section Ill.A, subparagraph 9.02(e) of the Sanctions Procedures provides for mitigation
where a respondent “cooperated in the investigation or resolution of the case.” Section V.C of the
Sanctioning Guidelines idengs a respondent’s assistance with INT’s investigation, internal
investigation, admission and/or acceptance of responsilaihtyyoluntary restrainas examples

of cooperation.

64.  Assistance and/or ongoing cooperation: Sectionlll.A, sub-paragraph 9.02(e) of the
Sanctions Procedures provides for mitigation where a respondent “cooperated in the investigation
or resolution of the case.” Section V.C.1 of the Sanctioning Guidelines provides that mitigation
may be appropriate for assistance and/or ongoing cdapergblased on INT’s representation

that the respondent has provided substantial assistance in an investigation,” with consideration of
the “truthfulness, completeness, reliability of any information or testimony, the nature and extent
of the assistance, and the timeliness of assistance.” The Sanctions Board has granted partial or
limited mitigation wherehere is a separate finding of interference through false statefhents;

the respondent replied to INT’s shaause letter, but did not otherwiseisssthe investigatiord®

Here, the Respondents assert that they have fully cooperated with INT, including by making
truthful and timely voluntary disclosure$NT arguesthat the Respondents cooperated by
providing documents and replying to follawp emailrequests, but contends that some of the
Respondents’ responses either contradicted the evidence or remain uncorroborated. The Sanctions
Board acknowledges the Respondents’ cooperation with INT’s investigation, but notes the
Respondent Firm’s continued liae, without satisfactory justification, to produce the authentic
financial statement& asserts to have given the Consultartte Sanctions Board thus applies
partial mitigation under this factor.

65. Internal investigation: Section V.C.2 of the Sanctioning Guidelines refers to cooperation
where a respondent has “conducted its own, effective internal investigation of the misconduct and
relevant facts . . . and shared results with INii &xamining this sanctioning factohet Sanctions

Board has considered whether the investigation was conducted thoroughly and impartially by
persons with sufficient independence, expertise, and experience; whether the respondent shared its
findings with INT during INT’s investigation or as part of the sanctionsg®dings; and whether

the respondent has demonstrated that it followed up on any investigative findings and
recommendation¥’ The Respondents contend that the Respondent Hdninitiated internal
investigations that resulted in withholding paymentsh® €onsultant, terminating the contract

35
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with the Consultant, and dismissing the Formemployee.The Sanctions Board finds sufficient
evidence in the record showing that the Respondents exerted efforts to investigate the misconduct
that ultimately lead tothe dismissal of the Former Employeedathe termination of the
Consultancy Agreement. On this basis, the Sanctions Board finds mitigation appropriate.

66.  Admission and/or acceptance of responsibility: Section V.C.3 of the Sanctioning
Guidelines recognizesooperationin the form of a respondent’s admission or acceptance of guilt

or responsibility, with attention to the scope of any such admiskiononsidering whether
admissions warrant mitigating credit, the Sanctions Board has looked to the timing and
investigative value of admissions, as well as their scope (i.e., whether the admission related only
to the conduct alleged or alswcluded anaccepance ofresponsibility)®® The Sanctions Board
hasgrantedpartial mitigation where the respondent admitted to certain facts without accepting
responsibility for misconduct during the investigation, but fully conceded to the allegations in the
written responsg?® or where the respondent explicitly admitteits employees’ misrepsentation

and accepted responsibility therefor, but only did so in the resf®iite. Respondents request
mitigation for the RespondentFirm’'s “remorse, admission and affirmative acceptance of
responsibility for the inaction of its employees and actions of the [Clonsultdiit.argues that

no mitigation is warranted, as the Respondents have not accepted responsibility for any of the
misrepresentations’he Sanctions Board notes that the Respondents themselves disclosed the
Respondent Firm’s relationship with the Consultant during INT's investigation. The Sanctions
Board further notes that during the investigation and these proceedirige, Respondents
repeatedly acknowledgeleir failure to review the final Bidgdmitted to negligence on the part

of [the Respondent FirnTsofficials during the tendering processand expressed regret and
remorse for the misrepresentatiorwever, the Sanctions Board finttsat the Respondents
statementgell short of fully accepting responsibility, opting instead to put the blame on the Former
Employee and the Consultant. Accordingly, the Sanctions Board finds that limited mitigation is
appropriate under these circumstances.

67.  Voluntary restraint: Section V.C.4 of th&anctionng Guidelines advisgthat voluntary
restraint from bidding on Banlanced tenders pending the outcome of an investigation may be
considered as a form of assistance and/or cooperhtipast cases, the Sanctions Board’s decision
to apply or deny mitig#gon on these grounds has depended on whethest the asserted restraint
was corroborated by relevant eviderit@he Respondents confirthat theydo not have any
pending bids for Bankinanced projects angavevoluntarily restraiedfrom submitting ay bids

until the resolution of this cas®NT agrees that some mitigation is warranfBuae Sanctions Board

38 See e.g.,Sanctions Board Decision Nb1 (2012) at para. 54; Sanctions Board Decision32q2012) at para. 43;
Sanctions Board Decision No. 54 (2012) at para. 40; Sanctionsl Bmision No. 55 (2013) at para. 82;
Sanctions Board Decision No. 56 (2013) at paras/7;6anctions Board Decision No. 60 (2013) at gkE34;
Sanctions Board Decision No. 61 (2013) at para. 47.

3% Sanctions Board Decision No. 105 (2017) at para. 30 (observing that the respondent (i) during the investigation,
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applies mitigationin this case where the record shows that the Respondent Firm voluntarily
restained from bidding on Banfinanced tenderngending the investigation and these proceedings.

e. Period of temporary suspension

68. Pursuantto Section lll.A, symaragraph 9.02(h) of the Sanctions Procedures, the Sanctions
Board takes into account the period of Responderst temporary suspensiosice the SD's
issuance of the Notice on Ap@b, 2021.

f. Other considerations

69. Passag
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not generall



Sanctions Board Deci



	I. INTRODUCTION
	II. PROCEDURAL HISTORY AT THE FIRST TIER
	III. GENERAL BACKGROUND
	IV. APPLICABLE STANDARDS OF REVIEW
	V. PRINCIPAL CONTENTIONS OF THE PARTIES
	VI. THE SANCTIONS BOARD’S ANALYSIS AND CONCLUSIONS
	A. Evidence of Fraudulent Practices
	B. The Respondent Firms’s Liability for the Acts of Its Employees
	C. Sanctioning Analysis
	D. Determination of Appropriate Sanctions


